Exercise on reconstructing the argumentation structure of a judicial decision

Henry Prakken, 30  January 2009
The case concerns a civil dispute concerning ownership of a movable good. Plaintiff (Nieborg) and his wife were friends of van der Velde, who owned a large tent at a camp site.  At some point van der Velde mentioned that the tent was for sale for fl.  850 (approximately 380 Euro).  Nieborg replied that he was interested but could not afford the price.  Van der Velde still made his tent available to Nieborg, who in return helped van der Velde to paint his house, while Mrs. Nieborg for some period assisted Mrs. van der Velde with her domestic work.  At some stage, Nieborg claimed that he and his wife had done enough work to pay the sales price for the tent. This made van der Velde very angry and he demanded the tent back since, so he argued, he had never sold the tent but only made it available to Nieborg for the period that van der Velde did not need it.  He had done so since Nieborg had told him that he and his his wife had never had enough money to go on holiday. When Nieborg refused to return the tent, van der Velde, assisted by a group of people, threw Nieborg's son (who at that point was the only person present) out of the tent and took it away.  A few months later, van der Velde sold the tent to defendant (van der Weg) and his wife. The sales price (fl.  850) was paid with domestic work by Mrs. van der Weg in assistance of Mrs.\van der Velde.

In court, Nieborg (plaintiff) claims return of the tent to him on the basis of his ownership.  van der Weg (defendant) disputes Nieborg's claim on the grounds that van der Velde had not sold the tent to Nieborg but only given it on loan, and that the work done by Mr. and

Mrs. Nieborg was not done to pay the sales price but out of gratitude. 
In the end, the outcome of the case depended on whether van der Weg could prove that Nieborg had obtained the tent on loan. According to the relevant provision of the Dutch civil code, this involves the proof of the following three conditions:

1. that van der Velde had given Nieborg the tent in use;  and

2. that this use was free; and

3. that this use was temporary.

Van de Weg attempted to prove this with three witness testimonies. The text of the judge’s final decision is as follows:

On the basis of the three witness testimonies of van der Velde, Gjaltema and van der Sluis, when considered jointly and in their mutual relations, the court regards as proven that Nieborg had at 5 July 1974 obtained the tent on loan. Although the witnesses do not use the term ‘bruikleen’ (the technical Dutch term for the loan of the tent, HP), this was not to be expected from legal laymen like a pub owner (van der Velde), a cattle trader (Gjaltema) and a plasterer (van der Sluis). The court regards as decisive that the witnesses speak of ``to make use of'' (van der Velde), “use” (Gjaltema) and “to give in use” (van der Sluis). 

 That the use of the tent was temporary is proven by the testimony of van der Velde, when related to the use he speaks of “for some time”, and the testimony of van der Sluis, who mentions the period “the summer of 1974”.  

That the use was free is proven by the testimony of van der Velde, who in this context explicitly uses the word “free”, combined with the gratitude shown by Nieborg as mentioned by all three witnesses and his remark to the witnesses Gjaltema and van der Sluis that receiving the tent made it possible for him and his wife to go on holiday that year.

This all holds notwithstanding the fact that witness van der Velde has a considerable interest in the rejection of plaintiff’s claim; witnesses more often have an interest in the outcome of a case. It should be noted that the law does not declare van der Velde inadmissible as a witness and in addition that his testimony is supported by those of witnesses Gjaltema and van der Sluis and, finally, that Nieborg has abstained from calling counterwitnesses.
EXERCISE: 

1. Reconstruct the general structure of the judge’s main argument.

2. Reconstruct a counterargument that the judge considers, and link it to your reconstruction of the main argument.

3. Does the judge’s decision contain the use of any argument scheme?
